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AMENDED AND RESTATED SUBORDINATION AGREEMENT

- THIS AMENDED AND RESTATED SUBORDINATION AGREEMENT (this
"Agreement”) is made as of the 2lad day of December, 2005, by and - among
NATIONWIDE LIFE INSURANCE COMPANY, an Ohio corporation’-( "Senior Lender")
and THE REDEVELOPMENT _{\GENCY OF THE CITY OF OAKLAND; a pﬁb]ic'body.“
corporate and politic- ("Subordinate Lender") and ROTUNDA PARTNERS I, LLC a
California limited liability company ("Borrower") '

~

4 kvt ondi
RECITALS . CONCURRENTLY HEREWITH

WHEREAS, Senior Lender made a loan to Borrower in the origina) principal amount
of $20,000,000.00 (the “Original Loan"), The Ori ginal Loan is being amended and increased
to §21,000,000.00 (the "Loan"). The Loan is evidenced by a Note dated-May 8,:2002 (the
“Original Note") as amended by a Modification of Note (the “Note Modification") dated.on
or abowt the dat¢ hereof in the principal amount of $21,000,000,00 exccuted by Borrower” in
favor of Seniof Lender (the Original Note as amended by the Note Modification‘and as further
amended and in effect from time to.time, the "Note"). The Note is secured by a Deed of
Trust, Security Agreement-and Fixture Filing dated May 8, 2002 from Borrower, as trustor,
for the bencfit of Senior Lender, as bereficiary and recorded: in- the Official Records- of
Alameda County, California on May 8, 2002 as’ Document Number 2002205131 : (ihe
“Original Deed of Trust"), as amended by a Modification of Deed of Trust,. Assignment of
Leases and Security Agreement and Assignment of Leases Rénts and . Profits, and Other Loan
Documents dated on or about the date hereof (the “Modification Agreement”) (the Original -
Deed of Trust as amended by the Modification Agreement and as-further amended and in effect: -
from time to time, the "Deed of Trust”) which Deed of Trust encumbers certain real ;property -
and the improvements thercon commonly known: as the. 300 Frank H, Ogawa Plaza, Oakland,
California, as-more, particularly described in Exhibit A-attached hereto (the "Property™) and
by an Assignment of Leases, Rents and Profits dated:May 8, 2002 executed by Borrower. in
favor of Scnior Lender and rocorded in the Official Records of Alameda County, California.on
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May 8, 2002 as Document Number 2002205132 (the “Original Assignment of. Leases”) and
amended by the Modification Agrecment (the Original Assngmnent of Leases as amended by
the Modification Agreement and as further ‘amended and in effect from time to time, the
"Assignment of Leases"), The 1oan is wadenc.cd 'secured, and guaranteed by certain -other
documents executed and delivered by Borrower and.Leonard I, Epstein, Mark A. Moss and
Phillip H. Tagami in conncction therewith (collccuvely with the Note,: the Deed of Trust and -

. the Assignment of Leases, and -as modified-by the \Aodlf ication Agrgement the "Senior Loan
Documents”), :

WHLEREAS, Subordinate Lender has previously made a loan 1o Borrower in the
original prmupal amount. of $12,000,000,00 (the "Subordinate Loan"), The Subordinate
‘Louns arises under or is evidenced by (i) a Promissory Note Secured by a Deed of Trust in the
amount of $12,000,000.00 from Borrower to Subordinate Lender dated October 20, 1999 (the
“Junior Note"); (iii) « Deed of Trust with Assxgnmem of Rents as Additional Security and .
Pixture I“ﬂmg (the "SllbOl‘dhlatL Decd - of Trust”) and . (iv) certain . other documents
evidencing, securing, guaranteeing or othorwise cxecmed by- Borrower and Leonard I, Epstein,
Mark A. Moss and Phillip H, Tagami- in' copnection® with: the. Subordinate Lender Loans -
(collectively with the Junior Note, the "Subordinate Loan: Documents");- All capltahzedi'
terms used hercin.and not otherwise defined shall the the meamng ascnbed {0 them in the
A ‘Qc,mor Loan Documents

WHFREAS Semor Lender and Subordinate: Lende1 entered into a Subordination
Agreement clated May 8, 2002 and recorded in the Official Records of Alameda County,
California on May 8, 2002 as Document Number: 2002205133 (the “Original Subordination
Agreement™), pursuant to which the: Subordmatc Loan Documents were subordmatcd o the
Senior Loan Documents;

WIEREAS, Senior Lender and Borrower are aniending the Senior Loan Documents
and the parties wish to confirm the continued subordination of the Subordinate Loan
Documents to the Senior Loan Documents as amended, ’

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of
which hereby are acknowledged by each party hereto, the partics hereto hereby agree that:

I, Amendment and Restatcmcm 'I'hxs Agreement amends and restates the Original

Subordination Agrgement in its entivety and the Original Subordination Agreement js
_ superseded in its cntu'ety by this Agreement,

2, Submdmanon The Subordinate L.oan and cach of the Subordmatc Loan
Documents is and shall be subscquent to and subordinat¢ in right, lien and payment 10 the
Loan, the Senior Loan Documents and. any-and. all other- documents evideucing and securing
the Loan, the rights of the Senior Lender thercunder and all advances made and other expenses -
mcurred under ot as permitted in the Senior Loan Documents.
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3.- Rjghi 10 Accept Payments After Default, ‘The Subordinate Lender, upon written

- notice from the Senior-Lender of Borrower's failure to pay amounts due under the Loan, ‘shall

not accept any payments from the Borrower on account of the Subordinate Loan and shall
immediately deliver to the Senior Lender those-payments received by the Subordinate Lender
alter receipt of the written notice from the Seaior Lender.

4. Subordinate Lender's Right to’ Accept-Advance Payments. Subordinate Lender
shall'not, without the prior consent of Senior. Lender, accept any payment from Borrower with

respect to the Subordinate Loan mor¢ than thirty (30) days in advanc'c:of its due date under the-

Subordinate Loan Documents,

5. Modification of Senior Loan, The Senior Lender, in its sole discretion, may
_take any aclion respecting the Borrower, the Loan or the collateral sccuring the Loan and the
Subordinate Loan (the "Collateral") without affecting this Agreement-and without notice to or

the consent of the- Subordinate ‘Lender, including but mot. limited to. the following;. (a) -
- modifying the terms of' the "Loan; (b) granting”an extension or renewal ‘of the Loan; (¢)
“deferring payments or entering into a workout agreement .of the Loan; (d) releasing or
substituting collateral securing the Loan; (¢) forbearing:from collecting on existing collateral o
requiring additional collateral;-(f) declaring a defaulion the Loan and notifying the Stibordinate

+ Lender 1o stop accepting payments; and-(g) agreeing to-a release, compromise, or settlement of
the Loan, Notwithstanding the-foregoing, Senior Lender shall.not make' any -of the: following

- modifications to the: Loan without the prior Wri‘tteﬂ'COnscnt; of Subbtdirjatc Lender,. which .
consent shall not be unreasonably withheld or delayed; (i) make additional a:dyances under-the -
Loan (except for protective advances permitted under the Senior Loan' Documents), (i)

readvance amounts which Borrower has paid to Lender on account of, the Loan, (iti) extend the
Maturity Datc of the Loan to date more than thirty (30) years from the funding of the Loan, or

(iv). change" the amoitization schedule of the Loan:to reduce the rate:of amortization- -
thereunder. The parties hereto acknowledge and agree that it shall not be unreasonable for
Subordinate Lender to withhold its-consent to a modification if such modification’conflicts with
Subordinate Lender's requircments for subordinating to refinancing or permancnt financing of-

Borrower's construction financing set out ‘in. Section 3(e) of the’ Promissory NoteSecured by
Deed of Trust and Article 3 of Subordinated Deed Of Trust And Fixture Filing between
Subordinatc Lender and Borrower dated October 20, 1999, - - -

6. Notice and Cure. Each Lender agrees to promptly send to the other Lender a-

copy of any notice of default or failure 1o perform sent to' Bortower, If'Bo]'rower‘ shall fail to
perform any obligation of Borrower.under-the Senior Loan:Documents, Senior Lender shall

not exercise its remedies under the-Senior Loan Documents.as & result of such default unless’

.~ and until written notice of such failure has been delivered to Subordinate Lender and, with (i)
Tespect 10 @ Monetary- Default; fifteen (15) business days has lapsed following the delivery of

such notice to Subordinate Lender, or (i) in the case. of a Non-Monetary Default, thirty (30) -
days shall have clapsed following the delivery of such mnotice, unless such ' Non-Monetary .

Default camnot reasonably be cured within said- thirty (30) day period; in which ‘event
Subordinate Lender shall have a reasonable period of time (o complete such cure, provided thas
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action 1o cure such Non-Monetary Default is commenced within said thirty (30) day penod and

Subordinate Lender is, in Senior Lender's reasonable judgment, not diminishing or impairing

the value of the:Property, and is contmuously and -diligently pursuing the cure of such Non-
Monetary Default to completion, or (iii) in.the case of an Incurable Default thirty (30) days

shall have elapsed following the delivery of such nonc,e 1o Subordinate Lender, unless within

such thirty (30) day period Subordinate Lender commenges. foreclosure of the Subordinate
Loan Documents and thereafter contmuou%]y and diligently pm'aues such foreclosure to
uompletton (the perlods described in (i) (ii)-and’(ili) of this Section § being reicrred to as the
"Cure Period"); The Cure period- shall not apply with respect .to-any defaule which is an
Incurable Default under the Senior Loan Documcnts.. ‘With respect- to, any default which i
both a Monetary Default and a Non- Monetary Default, this. paragraph ‘shall not operate 10

extend the Cure Period beyond thc fifteen’ (15) busmess day penod granted above with respect
o Monctary Detaults ‘

7. Default Under Subordinate Loan Documents. - Senior Lender shall not declare a
default under the ‘Seninr Loan Documents. solely-on the basis of the occurrence of a:-default by
Borrower under the Subordinate:Loan Documents, provided however the foregoing shall not
prevent Senior Lender from cnforcing its rights: under the* Senior Loan Documents as a result
ot any detault or failure 1o perform thereunder, subJecl only to Subordmate Lender's rights
under Section:5 of tlm Agreement, : :

8, Transfer of Propei'ry to Subordinate Lendef. :

~

(@) Subordinate Lender may acquire title to the Collateral by foreclosure or
“deed-in-licu of foreclosure (hereinafier a "Transfer") andsuch Transfer shall not constitute a
default under the Senior Loan Documents, nor shall Senior Lender charge a fee, in connection
with such Transfer ar require any changc in the terms of the Loan, Jprovided that the-following

conditions are satisfied: (i) at the timc of the Transfer, there shall exist no uncured Monetary -
Default under the Senior Loan Documents beyond ther expiration”of the Cure Period permitted
under Section: S of this Agrecment, (ii) upon completion of such transfer Subordinate Lender.

shall at retain Control (as hereinafier: defined) of the Collateral, (iii) Scnior Lender shall have
received prior notice ‘of such Transfer,: (iv) Subordinate Lender shall have assumed all
~ obligations of Borrower under the Seiior Loan Documents from and after the date. of. such
Transfer, (vi} Subordinate Lender shall deliver to Lender such -additional documentation as
Lender may reasonably. request, consistent with Lender's: custonmy practices in' ¢onnection
with loan ‘assumption, .including, without limitation, 'UCC-1 Financing: Statements; a legal
opinion of Subordinate- Lender's legal: counsel and-an update 10 ‘Lender's policy of title

insurance, and: (vu) Subomnme Lender shall-have-paid all fees and. expenses incurred by .
[ender in connecton with such Tr'mster mcludmg, W1th0ul limitation, title:insurance chargcs'-
and Reasonable -Attorneys Fees. - Any reqmrcd prior notice hcrcunder shall be given by

Borrower in writing at Jeast thirty (10) days prior to the’ date of the proposed- Tramfer As

used herein, the term "Control" means the possession of the direct or indirect legal power to

direct the managemem and policies of the enmy in question,
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(b)  Following Subordman Lender's acquisition ot the Collateral, and as long

as no dcfaulr or event which, with notice or the passage of time or both, could result in a.

default exists under the Note or any of the other Senior Loan Documents, . Senior Lender’ shall
permit one (1) bona fide arm's length transfer.of the Property 1o another-borrowing entity
without a change in the terms of the Loan; provided, however,-that no. such’ transfey shall be
valid or permitted hercunder unless: (i) Lender receives prior written notice of such, proposed
tvansfer; (ii) such, pr oposed transferee (the "New, Borrowcr") and the person or enuty who- will
have personal lnblhty under any indemnities deljvered 1o Lender in connection with:the Loan

(the "New Responsible Party") have been approved in wrmng by Lendet'in its sole good faith:-
discretion (taking into consideration such’ factors as. the New Borrower's and: New Responsxble._
Party's creditworthiness, business exper ience, fmanclal condition-and: managc.mal capabﬂltxes)

(ili) Subordinate Lender pays all fees and expenses incurred by Lender'in connection with such

transfer and assumption, including, without; limitation,” inspection and investigation; fees, -title -
insurimee: charges,; and Reasonable. Attorm,ys Fees; (v) the. proposed New Borrower:and the

New Responsible Party: assume’ in writing all obhgauons of Borrower” and, the: orlgmal

indemnitors and guarantors under the Note, the Deed of, Trust and. the other: Scmor Loan:
Documents, with the same ‘degree of liability as Borrower and the original” mdemmtor% and

(vi) Lender approves the management agreement and . the managcmem <company to . be

cmployed by the proposed New Borrower.”. Any transfer of all or any poruon of the. Property
which does not strictly comply with the tetms and condmons of the forcgoing shall be'a default

" under the Senior Loan “Documents. This one-time -right. of: transfer - shail- apply to the
Subordinate [ ender and not ta any subscqucnt ownger of the Colldtera].

9, No Third Pa‘rty Beneficiaries. All undertakings, agrecments, representations

and warrantics conrained in this Agreerent are solely for the benefit of the Senior Lender and.

Subordinate Lender and there are no other parties (including, without limitation;, the Borrower
or any guarantor), who are intended to be benefited in any. way by this Agreement,

10.  Imsurance Proceeds and Condemmation Awards,

{a) . Notwithstanding that both the Senior Lender and the Subordinate Lender
maty be named as lms payee on certain insurance pohc1¢s covering the Collateral, in the event
of any casuaity loss, damage or destruction with respect o, such Collateral or the payment of
any condemnation award with respect to a taking by eminent :domain of - -any portion of the
Collateral, the parties hereto agree that the-rights of Subordinate Lender in and to any such

procecds and awards shall be subsequent and subordinate to the rights of Senior Lender with'

- respect ‘heruo. , } , -

{(b)  Notwithstanding that both the Senior Lendei* and the. Subordinate bender’

- may be named as loss payee on certain insurance policies covering the Collateral, in the event

of any casualty loss, damage or destruction with regpect to such Collateral, thc partics hereto’

agree as follows:

’ '
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, - (1) bemor Lender shall have the exclusive right to adjust,
compromise or settle any such loss, damage or destruction and any claim rdaung ;
thercto with the insurance camer(e) for such pohcnes and to collect and receive the
proceeds from such insurance carrier(s) without the participation- of Subordinate
Lender, provided, however,:if the loss is in excess of $120,000, Subordinate Lender
shall have the right to participate jointly with" Senjor Lendcr to. adjust, compromise or

settle any such loss, damage or destruction and any claim- relating thereto: with the.
insurance carrier(s),

(i) -~ Sa long as the Loan or any poruon thercof remains outstandm;,.
--all insurance proceeds received from any insurance carrier(s) with respect 1o a casualty
affecting the Collateral shall be paid to and held by Semor Lender,

o (i) Qemor Lender agroos. 1hat al] insurance . prOCeeds received by
Scmor Lender with respect to the Collateral shall be -applied to repayment of-the Loan
. ...or disbursed 10 Bortower to reconstruct thc Collateral in accordance with the-terms. of
-~ the Scnior Loan Documents, In the’ event such proceeds are apphcd 1o vepay-the Loan,
Senior Lender’ shall deliver-to Qubordmdlc Lender any excess procceds remammg after’
repayment of the Loan in-full to be disbursed. by bubordmate Lender in accordancc with:

ihe- terms of the Suboxdmate Luan Documents.

v (c) Notwnhqtanchng that both the Semor Lender and the Subordinate Lende;
‘may have a compensablc interest in-the Collateral with.respect to a condemnation award (an 4
"Award") with respect to a mkmg by -eminent domain of any portion of the Collateral, the \
parties hercto agree as follows:

(i The Senior 1 ender shall ‘have the exclusive right to settle,.

- compromisc or appcal, and coliect and receive any such Awards, provxdcd however, in

the event that the proceeds of such Award are reasonably anticipated o be in excess of

$120,000, Subordinate Lender shall have the right 1o jointly- participate’ with Senior
Lender in adjusting and negotiaring such Award, -

(i) S0 Jong as the Loan or any portion thereof remains outstanding,
all Awards paid with respect to the taking of the Collateral or any portion thereof shall
be paid to and held by Senior Lender,

(i) Scnior Lender agrees that all Awards received by Senior Lendey-

with respect 10 the Collateral shall be applied to repayment of the Loan or dishursed to

- Borrower to reconstruct the Collateral in accordance with the terms of the Senior Loan
Documents, In the event such: proceeds-are applied to repay the Loan, Senior Lender-
shall deliver to Subordinate Lender. any excess progeeds Temaining after’ repayment of

the Loan in full to be disbursed by Subordinate'Lender in accordancc with the terms :of
the Subordinate Loan Documcnt;.
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1L, Subordinate Lender Estoppel. Within fificen (15) business days after request by
the Senior Lender, the Subordinate Lender shall furnish the Senior Lender with a statement,
duly acknowledged and certified, setting forth the original principal amount of the Subordinate
Loan, the unpaid principal balance thereof, all accrued and unpaid interest and any other sums
due and owing thereunder, the rate of interest, the monthly payments and whether therc exist
any defaulis under the Subordinate Loan Documents,

12, Bankrupicy.

(a) In any casc comunenced by or against the Borrower or a member of
Borrower under Chapter 11 of the Bankruptcy- Code or any similar provisionthereof or any
similar federal or state statute (a "R(*organlmtlon Proceedlng") if the fair market valuc of the
Collateral, as deter mined by Senior Lender in its reasonable; diseretion, is not greater-than one
hundred fifteen percent-(115%) of the outstanding: principal balance of the Loan, the Senior
Lender shall have the exclusive right 1o exercise any voting. rights in respect of the Senior Loan
- Documents and the Subordinate Loan Documents. and the Subordinate Lender shall have the
exclusive Tight to exercise any voting rights in respect-of its claims. against the Borrower or the.-
member of - the Borrower, except that without -the! consent:of the Senior Lender, the
buhmdmatc Lender shall not have the right to vote Afilrmatwﬂy in favor of any’ plan of
veorganization unless the Senior Lender grants 4t permission thereto. or the Senior-Lender.
votes to accept such plan.. If-the fuir market value of the Collateral, as ‘determined by Senior
- Lender in its reasonable discretion, is greater than one hundred: fifteen percent (115%) of the.
outstandmg printipal_balance of the Loan, then Subordinate’ Lendey:. shall: retain the’ right to.
exercise its voting nghte in respect of the Subordinate Loan' Documents and s clmms agamst'
the Borrower and such votes shall not Tequire the approval of the Senior Lender unless any
such vote would be for appmva] of a.plan of reorgamatlon thar, would impair the Loan: or

* result ina change in the terms of repayment of the' Loan- frOm thu terms sct forth in the Scrnor
Loan DOCumbms

(b)  In any Reorganization: Proceedmo with respect (o the Borrower or any
member of the Borrower, the Subordinate Leader shall file a proof of claim in respect of its
claims -against the Borrower or any member of the Borrower and shall: send to the Senior
Lender a copy thereof together with evidence of the ﬁlmg with the appropriatecourt or other
authority. -t objection is made 0 the allowance of any claim of the Subordinate Lender. the
Senior Lender shall havc the right to tul]y pdmcxpatc i such procecdmgs.

. {c) . To the extent any payment undcr the Semor Loan Docmnems (whether
hy or.on hx.half of the Borrower; as proceeds of security or enforcemerit of any.right of setoff -
or otherwisc) is declared to be fraudulent or preierenual -set aside or required. to be, pald toa
trustee, receiver or other similar party under- any- bankruptcy, mso]vcncy rccelvcrshxp or
similar law, then if such payment is ‘Tecovered: by, or paid over-to, such trustee, receiver or
other similar party, the Loan or part thereof originally intended to be satisfied shall be deemed
10 be reinstated and oulstanding as if such payment- had not o¢curred.
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13, Representations, Warraniies and Agreements. The Senior Lender and the

Subordinate Lender hereby respectively represent and warrant that cach: (a) s duly authorized
to enter into this Agreement; and (b) upon the execution. and dehvery of this Agreement, this

Agreement shall be its legal obligation, cnforccab]c against cach of them in acoordancu with its
terms,

14,  Termination, This Agruemcm is a continuing agreement, And unless the Senior
Lender has consented in w writing to its carlier termination, this’ Agreement shall remain in.full
force and effect in all respects until the earlier of () such-time as the Loan has been fully,

finally and indefeasibly: paid in cash, and all of the financing arrangements and commitments

between the Borrower and the Senior Lender have been terminated, and the Senior Lender has
released or tummatod its Ticn on and security interest in its collateral, or (b) such timeas the

Subordinate Loan has been fu}ly paid and the Subordinate Lender has:released ot terminated its -
lien on and sccurity interest in its collateral so long. as the Subordinato Lender has not accepted-
any unscheduled payments or prepayments -0f' any pomon of thc Subordinate. Loan wnhout the -

prior writien umsent of the Semor Tender.

15. - Construction. Unless the context of this Agreement clearly: requires otherwise,
references (o the plural include the singular, the singular includes the plural, the part includes

the wholc, "including” is not limiting, and "or" has the inclusive. meaning represented by the. A

phrase "and/or". The words “hereof,” "herein,” "hereby," "hereunder,” and similar terms in
“this* Agreement refer to this Agrecment as a whole*and not to any particular provision of this
- Agreement. - Section references are to-this Aﬂrcemem unkss olherwne %pecnfied

16, Modifications _in W—riting. " No. amend_ment. modlﬁcanon, supplement,
lermination, ¢onsent, or waiver of or 10 any provision of this Agreement nor: 'dny consent to
any departure therefrom shall in any ¢vent be effective unless the same shall be in wrmng and
signed by or on behalf of both the.Senior Lender and the Subordicate Lender, Any waiver of
any provision of this Agreement, or any consent 10 any departure from the tems of any

. provistons of this Agreemcant, -shall be eifectwe only in' the specxﬁc instance -and for the
specific purpose for which given.

17, Waivers: Failure or Delay, No failure or delay on the part of the Senior Lender
or the Subordinate Lender i the exercise of any power, right, remedy, or privilege under. this
Agreement shall impair- such power, right, remedy, or privilege or shall operate as a waiver

thereof; nor shall any single: or partial exercise of any such power, right, or pnv:lege preclude

any other or further exercise of any other power right, or. privilege, ‘The waiver of any such
right, power, remedy. or privilege with respect 10 pamcular facts and Circumstances shall not
be deemed to be a waiver with respect 10 other facts and clrcumstances

18. Noticc§ and Communications, All notices hercunder shall be deemed to have

been duly given if-mailed by United States registered or certificd mail, with return receipt -

requested, postage prepald 10 the partics at the following -addresses (or at such other addreqse%
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as shall bc given in’ wntmg hy any party to the others), and shall be deemed complete upon any
such mailing:

If 10 Subordinate Lender:  The Redevelopment Agency of the City of Oakland
¢c/o Agency Director '
250 Frank Ogawa Plaza, Second Floor
Oakland, California 94612 ~

with a copy to: OaklandCity Attorney
- ¢/o Oakland City Attorney's office - - |
Ong Frank-Ogawa Plaza, Sixth Floor
Qakland, Califom.ia--94612

1f 1o Borrower: Rutunda Partners ]I LLC SRR
300 Frank H. Ogawa Plaza - Suite 340
Qukland, California 94612 '
Attention: Mark‘A'. Moss

If o Senior Lender: Nauonwxde Life lnsurancc Company
' , - One Nationwide Plaza
" Columbus, Ohio 43215-2220
Attention: Real Estate Investments, 34T

~

19,  Headings, Scction headings used m" this Agreement are - for convenience of
reference only and shall not constitute a part of thls Agreement” for any purpose or affect the
construction of ths Agroement, _ v :

20.  Conflict. Tn the event of any conflict between the provisions of this Agreément .

and the provisions of the Submdmdte Lender Loan Documents, the provision of this
Agreement shall prevail,

21.  Execution in Counterparts; Reproduction. This Agreement may be executed in
- any number of counterparts and by different parties on separate counterparts, each of which
counterparts, when:so executed and delivered, shall be deemed to be an original and all of
which counterparts, taken together, shall constimte but one- -and the same Agreement.” This

~

Agreement shall become effective upon.the execution and delivery of a counterpart hereof by .

cach of the parties hereto. -
22. cherablhry of Pm\nsxons. Any provmon of this Agreement which is megal
invalid, prohibited, or unenforceable in any jurisdjction shail, as to such Jurssdnct!on be
~ineffective 1o the extent of. such meqahty, invalidity, prohlbmon or unenforceability without

~ invalidating or 1mpmrmg .the remaining provisions' hu'cot or affecting the validity or

enforccability of such provision in apy other jurisdiction, -

Rotynda Building - 2006 Mcnl.

AFLT233BHTI023 V2
12/21/05-HRT/




23.. Complete Agreement. This Agreement is intended by the parties as a final -

expression of their agreement and is intended as a complete statement of. the terms and
-conditions of their agreement. © This Aglecmmt shall not be modified except in a writing
signed by the party to be chaiged, and may not be modified by conduct or oral agxeements

24, Successors and_Assigns, rms ‘Agreement is: bmdmg upon and inures (0 the
henefit of the successors and assigns of the Subordinate Lender and the. Senior Lendcr' The

Subordinatc Lender and the Senior Lender each expressly reserves'its right'to transfer or-
assign its claims, in whole or inpart, togethcr with its r:ghts hereunder, prowdcd that, prior to,
transferring or assigning any interest in its- indebtedness - 0 any person or enmy, the Senior -

Lender and the Subordinate Lender shall disclose o such, person or entity: the' existence and
contents of .this Agrcement, and shall provxde 10 "such petson or - entity . complete-and legible

copy hereof, No agsignment by the Subordmate T.ender of the Subordinate Liender Loans shall
be effective unless and -until the Sibordinate Lender has’ delavcred to the Senior Eender written -
notice thereof together with' an assignment- and assumption by the assignee of the. Subordinate -

Lender's obligations - hereunder, in form: and COntent 1easonably satisfactory 1o the Senior
Lender, : » ,

25.  Auorneys' Tees and Disbursements, In’the. event of any dispute concerning the

méaning or interpretation of this Agreement that results in litigation, or in the event of any -~
litigation by ‘a party to enforce the provisions hcreof the prevaﬂmg party shall be entitled 1o

recover from the nonprevailing party its reasonable attomeys fees and dlsbursements and any
actual court costs m,mrcd

~ 26.  Governing_Law, Thlb Agrcement will he construcd in accordance wnth and
governcd by the law of the State of California.

27, WAIVER OF JURY TRIAL. SENIOR LENDER AND THE SUBORDINATE
LENDER FACH HERERY EXPRESSLY WAIVES ANY RIGHT TO TRIAL BY JURY OF

ANY. CLAIM, DEMAND, ACTION QR CAUSE OF ACTION (A) ARISING UNDER. THIS
AGREEMENT OR ANY OTHER INSTRUMENT, DOCUMENT 'OR AGREEMENT"
" EXECUTED OR DELIVERED IN CONNECTION HEREWITH, OR (B) IN ANY WAY
CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE

PARTIES WITH RESPECT TO THIS AGREEMENT OR ANY OTHER INSTRUMENT,
DOCUMENTS OR AGREEMENT EXECUTED :QR: DELIVERED BY THEM "IN

CONNECTION HEREWITH, OR THE TRANSACTIONS RELATED. HERETO OR.
. THERETO, IN EACH CASE WHETHER NOW EXISTING: OR HEREAFTER ARISING,
AND WHETHER SOUNDING IN CONTRACT OR TORT-OR OTHERWISE AND SENIOR

LENDER AND THE SUBORDINATE LENDER, . EACH:' HEREBY AGREES:AND
CONSENTS THAT ANY CLAIM, DFMAND ACTION OR CAUSE OF ACTION SHALL

10
AFZ27231/389/750231v2
2/2410S-HRT/

Rotunda Bullding ~ 2006 Mod.




BE DECIDED. BY COURT TRIAL WITHOUT JURY, AND THAT AN .ORIGINAL
COUNTERPART OR A COPY OF THIS SECTION MAY BE FILED WITH ANY COURT .
AS WRITTEN EVIDENCE OF THE CONSENT BY EACH PARTY HERETO TO THE
WAIVER OF ITS RIGHT TO TRIAL BY JURY. '

[The remainder of this page has been intentionally left blank]
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IN WITNESS .W]“IEREOF, the undersigned have entered into this Subordination -
Agreement as of the date fivst set forth above, intending 10 be legally bound hereby,

SENIOR LENDER:

NATI ONWIDE LIP T. INSURANCE

COMPANY; an Obio tion -

STATE OF OHIO )

: )
COUNTY OF FRANKLIN )

 On Dccember Q0 , 2005, before me, “Deaco. L. Horvakh
Public in and for the State of Ohio, personally appeared “Todd, |

* personally known to me (or.proved to me on the: basis_of qamfactory evidence) to be thc

person whose name is subseribed to the within instrument, -and acknowledged to me. that he

executed the -within instrument in his authorized capacity. and that, by his signature-on. the

within ‘instrument, the person or entity upon bcha]f of which he actcd cxecuted the within

instrument,

WITNESS my hand and official seal.

signawre;_dne. & Mook

-

By: “
Name: o
Title: '
. PRESID
COMMERCIA MORTGI‘GE LO S
5, _Cblumbus
_a Notary

|\tu|0:,'

\ -
‘\\\ h-“Y “'PI‘ 'I,
\
-

AY .
:é{&, ' // "/c’-

1\“

[blGNA TURES CONTINUE ON NILXI‘ PAGlsj
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- ILLEGIBLE NOTARY SEAL DECLARATION
(Government Code 27361.7)

1 declare under penalty of perjury that the notary seal on the document to
which this statement is attached, reads as follows:

NAME OF NOTARY PUBLIC:Debra I, Horvath

COMMISSION NUMBER:
NOTARY PUBLIC STATE:Ohio
COUNTY ;Franklin

MY COMM. EXPIRES:7/18/08 -
| (DATE)
SIGNATURE OF DECLARANT:ﬁ_’f? &) UV -

PRINT NAME OF DECLARANT:B. ZABROWSKI

CITY & STATE OF EXECUTION:QAKLAND, CA

DATE SIGNED:Dec. 22, 2005

THE ABOVE INFORMATION MUST BE LEGIBLE FOR SCANNING




SUBORDINATE LENDER:

THE REDEVELOPMENT AGENCY OF THE
CITY OF OAKLAND,
a public body corporate and politic -

Name; Dahctar A.EDwce Y
Title: A“{Ir\(/u) Aedmiines izt

STATE OF CALIFORNIA )

: ) 88.
COUNTY OF ALAMEDA )

On December (", 2005, before me, rA%x-t’#&&’{ R Reyh, a Noary Public .
in and for- the State of California, personally appeared _Dﬂz_q&]_/v 42 & A7744A
personally known to me (or proved to me on'the basis of satisfactory evidence) fo be.fae
‘person, whose name is' subscribed to the within instrument, and acknowledged to me. that he
executed the within -instryment in his authorized ' capagity and that, by bis signature on the.
within' instrumenit, the person or entity upon behalf of which he acted executed the within -
instroment. :

" WITNESS my hand and official seal,

Signature:- Z- g‘ﬁ / (Seal)

ISIGNATURES CONTINUE ON NEXT PAGE]

LENORA R..RO.YAL .
W Commiasion® 1367752 - §
& # Notary Publio - Callfernia &

7 e A Tounty
fire 7, 2008
R b o Syt

LENORAR.ROYAL .
Commission #1 387752 5
Nom’w public» California é ’
© AlamsdaCounty - [L°
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" BORROWER:

ROTUNDA PARTNERS II, LLC,
a California limited liability company

By: ROTUNDA PARTNERS I, LLC
“ aCalifornia limited Yiability company,
Its Manager

By, L e

Leonard 1, Epstein
Managing Partney/

By

Murk A, Moty
Managing Mf-mbcr‘

By: (’%
- Phillip A, Tygari ) .
~ Muanaging Member

[ACKNOWLEDGMENTS FOLLOW ON NEXT PAGE]
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STATE 01 () 9 /f‘)/ff‘\%,:d'/? )
)
COUNTY OF /¥t () _ )

~ On December:2 (O, 2005, before me, A ZMQ'C[Z /e L0 {W/ -4 Notary Public in
and for the State of California, personally appeargd Leonard L. Epsfoin, personaily kngwn to
me {or proved to me on the basis of satisfaciory cwdence) 10 be the person whose name is
subscribed. to the within instrament, and acknowledged to me that he executed the: within
ingtrument in his authorized- capacity and that, by his signature on the- thhm mstrument the
person or cntity upon beh'alf of which he acted executed the within lmtrumem.

WITNESS my hand and official sgal.

7, /
| Slgmm 0 .
y LENORAR. ROYAL . F
. Commission # 1387752,
Notary Pyblic - Califomnis

STATE OF Cy /¢ }QMM/ ) j — Mycon‘:‘:n;;;e?::& zoan :
) SS. s

COUNTY OF ﬁ/ﬁjm c//‘/ )

" On December SLO. 2005, before me, / ZL% o/ s{\/a/ u Notary Public in

and for the State of California, personally appeared Mark A, Mosé, personally kiown. to me
(or proved to mac on the basis of satisfactory cwdence) to be the person whose name is
subscribed to the within instrument, and acknowledged o me that he cxecuted the within
instrument in his authorized capacity. and that, by his signaturc oo the within instrument, the
person or entity upon behalf of which he acted executed the within instrument, - '

i TYNY

WITNESS my hand and official seal,

(Seal)

LENORA R. RUYAL
Commisaign # 13687752
Nolary Publio « Celifarnia
Algmeda County 1
My Comm, Expiton Au 3, 2008
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STATE OF

. S8,
COUNTY OF M u//“

- -"-o-'-—

N/
Tagami,

On December ;(, 2005 before me,

and for the State of California, personally appeared I lllfp H. personally known 10

me (or proved to me on the basis of satisfactory” evidence) to be the person whose name is:

subscribed to the within instrument, and acknowledged to. me that he executed the within
instrument in his authorized capacity and that, by his signature on the’ within' instrument, the
person or entity upon behalf of which he acted cxecuted the within instrument,

WITNESS my hand and offj
— . /

3al scal,

Signamre:, (Seal)

. LENORAR. ROYAL
cornnxﬁts‘»oni1387762 -
Nolury Publio « Callfomla {-

’ 'm -,y Alamade County: - .
i g wcom Expiros Aug'3, 2000

.....

Rotunda Building - 204% Mird.
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- ILLEGIBLE NOTARY SEAL DECLARATION
(Government Code 27361.7)

I declare under penalty of perjury that thc:'-notary seal on the document to -

which this statement is attached, reads as follows:

NAME OF'NOTARY PUBLIC:Lenora R. Royal

COMMISSION NUMBER: 1367752

NOTARY PUBLIC STATE:CA

‘COUNTY; A,lgnigdg
MY COMM. EXPIRES:Aug, 3, 2006
oA
. ,.7 ) ) V4
SIGNATURE OF DECLARANT: - -'_,.}j)/(/ o
~ L

. PRINT NAME OF DFCLAR.\N'lj:g;._zﬁ_'ng()wigg I

CITY & STATE OF EXECUTION:QAKL AND, (A

rLI T

DATE SIGNED:Dec. 22, 2005

THE ABOVE INFORMATION MUST BE LEGIBLE FOR SCANNING

o . e e s e P e e . et



EXHIBIT A

Legal Description

'HE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE CITY OF OAKLAND,
COUNTY OF ALAMIDA, STATE OF CALIFORNIA, AND IS DESCRIBED AS FOLLOWS: |

Parcel One: -

Beginning at a point in the western line of Broadway, formerly Telegraph Avenue, distant thereon 100
leet soufherly from the southern line of 16th Stweet; ruming thence southerly along the western line of
‘Broadway 130, feet; thence north 78° 48' west, 103,95 fect; thence soudy 75° 36" west 102,44 feet to
the eastern line of San Pablo Avenue; thence northerly- along said eastern line of San Pablo Avenue,

130 feet; thence north 75° 33" east, 90 feet; thence north: l4° 24" ‘west, 5.72 fet; thence north 11°
11" cast, 112,89 feet to the southern-line of 16th Street;’ thence along the southern Tine of 16t Street, -
south 78° 48" east, 74 feet; thmcc south 11° 12" west, 100 foet; thence south’ 78° 48" east, 100 feet to -

the point of hcgmnmg,.

Parcel Two;

~ ~

Beginning at a point on the western fine of BlOddey formerly Tclegraph Avenue, distant
thercon 230 feet southerly from the point of intersection thereof with the southern line of 16th

Street; thence south 11° 12" west along said western ling of Broadway, 20 feet; thence norih 78° -

48" west, 99.41 foet; thence south 75° 36" west, 97,90 feet-to a point on the eastern line. of San Pablo-
Avenue,- distant thereon 315,00 feet southerly form the point of intersection: theteof ‘with the

southern line of 16th Street; thenge north 14° 24" west along said Jine of San: Pablo Avenue, 20

feet; thence north 75° 36 cast, 102. 44 feet; thence south 78° 48' cast, 103,95 feet to the: point
of b(.gmnmq.

“Bxcepting thewfrom, the interest taken by the City of Qakland in the Condénmtion Proceedings and-

in the Superior Court of the State of California, in and for:the County of Alameda, entitled City of
Oakland, vs, San Pablo Co., et al., Case #74496, a certified:copy of Final Judgment was recorded
September 23, 1924, in Book 803; Official Records, at Page 245, being. an interest in. a parcel of
uniform width of 18 ﬂ,c& e‘clcndmg from the wast line of Broadway to the eastem hne-o[‘ San Pablo
Avenue, :

Parcel Three:

Reginning at the point of intersection of the western line of Telegraph Avenue with the southern line of
16th Strect: runuing thence southerly along said line of Telegraph Avenue, 100 feet; thence at right
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angles weaterly 100 feet; thence at right angles northerly 100 feet to the southern line of 16th street;
and lheuce easterly along said last named line 100 fect to the pomt of begmmng

Bz.mg, Lots 1, 2 Jand4in Blod\ “A", as said Lots and Block are shown on the "Map of Survey made
for G, C. Potter, March 28, 1877, by T, J, Amold, C.E.", etc., filed April 23, 1377, in the Office of
the County Recorder of Alameda County, Map Book 2, Page 14,

Parcel Four;

All of Lots C, D, F, Gand H and a portion of Lot E, as said Lots arc shown on the mép'emitled
"City Hall Tract", recorded July 15, 1868, o Book-31 of Deeds, at Pdgc 647, Official Records of
Alameda County, described as f()llows

Bugmnma at the intersection of the boulhed‘dem ling of Chy Street, 80,5 feet in width, with the
_northeastern line of 15th Street, 60 feet in width; running thence along last said line, 'south 62°
35'26" east, 255. 06 feet: thence at right angleq north 27° 24' 34" east, 30,75 feet; thence noith
76° 46' 33" cast, 57,25 feet; thence south 62 35" 26" east, 1,55 feet 1o an mtersectxon with the
northwestern line of City Hall Plaza, formerly Washiogton, Street, s shown -on- the map of "Plat

Showing Lands o be taken for the district to be assessed to pay the expense of opening a-Stregt in’ the:

City of Oakland, California, between the northern line of Fifteenth Street and the western fine of San
" Pablo Avenuc", filed April 26,1912, in Book 26 of Maps, at Page 85, et seq,, Official Rccords of

Alameda County; thence along last said lme north 27° 24’ 34" west, 16:23 feet to an mtersecnon thh;

the western line of San Pablo Avenue, 100 feet in width; thence along last said line;. north 132

13" 27" west, 162,39 feet to an intersection with the southwestem Tine of 16th Strect, 60: feet inwidth; " -
thence along last said line, north 62° 35° 26" west, 194,30 feet to. an intersection: with' said”

southeastern line of Clay Street; thence along last said lme. south 27° 24' 24" west; 207,50 feet to thc
point of beginning.

* Parcel Five:

As designated as the land located at 524 16t Street, Oakland, ts legat description is as follows:

Lots 17, 18, 19, 20, 21 and 22 and a portion of Lot 23 in Block "B", as said Lots and Block are shown
on the "Map of the Survey Made for G. C., Potter", March 28, 1877 by T. Arnold C. E.. filed April

23, 1877, in Book Two of Maps, Page 14, in the Off fice of the Coumy Recorder of Alameda County '

dmcrlbod as lnl]owq

Beginning at a point on the southern line of 17th Street, distant thereon south 76° 54' cast, 155.35 feet
from the eastern line of San Pablo Avenue, as said Street and Avenuc are shown on said map, said

point of begmmug being the intersection of said line of 17th Street with the western line of said Lot .
22; running thence along the westein line of said Lot 23, south 11° 06" west, 101.95 feet;. therce -
south 78° 54" cast, 25.06 fect ¥ the western line of said Lot 21; thence dlonu the last named line: and
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along the -western line of ‘said Lot 23, south 11° 06' west, 108,36 feet 1o the northern line of 16th
Strect, as said Street is shown on said Map; thence along the last named line, south 78° 54! east, 75
feet to the eastern linc of said Lot 18; thence along the eastern line of said Lots 18 and 17, north 11°

06' east, 210.31 feet to said ling of 17th Street; thence alon0 the last namcd Jine, north:78° 54" west,
100.06 teet to the point of beummm;

Parcel Six;

As designated as the land located at 1618 San Pablo Avenue, Onkland, its Jegal description i is 2s
follows:

Lot 28, Block "B", as said Lot and Block are shown on the "Map-of the Survey Made for G, C. Potter”,
March 28, 1877 by T, Armold C.E., filed April 23, 1877, in Book' Two of ‘\/Iaps Page 14, in the
Office of the:County Recorder ol Alameda County,

Parcel Seven;

As designated as the land located at 529 17t Stu.u O.lldand its Jegal dcscnpnon is as follows;

Being all of Lots 29 and 30 and portions of Lots 31 ad 32 Block "B", as sand Lots and Block are
shown an the "Map of the Survey Made for G, C, Potter", March 28, 1877 by-T Armold CE,, filed
April 13, 1877, in Book Two of Maps, Pagc 14, in the Olh»c of the' County Rccorder of Alameda -

County.

Beginning at a point on the south linc of 17th Street, distant thereon casterly 103,35 feet from the point
of intersection thereof with the northeast line: of San Pablo Avenue, as shown on said map; thence
easterly along said Jin-of 17th Street, 52 fect 1o the.cast boundary line of Lot 29, Block "B", as shown
on map; thence: sOuthexly along the last named hnc, 101,95 eet to the southwest boundary. line of said. -
Lot 29; thence northwesterly along said fast named finie, S0; 90 feet 10/ the comer commonito Lots 28, 29 -
and 30 in Block "B"; thence southwesterly-along the southeast boundary. lingof said Lot 30, a distance
of 86.74 feet 10 said northeast line.of* San Pablo*Avenue; thence northwesterly along said Jast named
“line, 45 feet; thence at right- angles northcast. 84 feet; mote or less 10 the west boundary line of saJd Lot
30: and thence northerly along last named line, 20 feet, ‘more’ or less, to the point of begmmng.
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